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The Implied Warranty of Habitability and the "NonMerchant" Landlord
Jane P. Mallor*
The past two decades have witnessed revolutionary developments in the law of landlord-tenant. Courts rejected their former
conception of leases as conveyances of land and began to view
them primarily as contracts. Together, the courts and legislatures
decreed the death of caveat lessee and, fueled by the same rationales that led to the development of consumer protection doctrines
in sales of personal property' and real property,2 created the implied warranty of habitability in leases of residential real estate.$
* Associate Professor of Business Law, Indiana University School of Business. J.D.,
1976, Indiana University School of Law.
1. Note, Products Liability at the Threshold of the Landlord-Lessor, 21 HASTINGS
L.J. 458, 477 (1970).
2. Most states have recognized the application of the implied warranty of habitability
to sales of new homes by builder-vendors. Comment, Home Sales: A Crack in the Caveat
Emptor Shield, 29 MERCER L. REV. 323, 330 n.43 (1977) (listing jurisdictions). See, e.g.,
Wawak v. Stewart, 247 Ark. 1093, 449 S.W.2d 922 (1970); Bethlahmy v. Bechtel, 91 Idaho
55, 415 P.2d 698 (1966); Humber v. Morton, 426 S.W.2d 554 (Tex. 1968). For a thorough
discussion of the development and content of warranties in sales of new homes, see generally Bearman, Caveat Emptor in Sales of Realty-Recent Assaults Upon the Rule, 14
VAND. L. REV. 541 (1961); Haskell, The Case for an Implied Warranty of Quality in Sales
of Real Property, 53 GEo. L.J. 654 (1965).
A number of states have extended this warranty to subsequent purchasers. See, e.g.,
Blagg v. Fred Hunt Company, 612 S.W.2d 321 (Ark. 1981); Barnes v. Mac Brown & Co., 264
Ind. 227, 342 N.E.2d 619 (1976); Moxley v. Laramie Builders, Inc., 600 P.2d 733 (Wyo.
1979); Hermes v. Staiano, 181 N.J. Super. 424, 437 A.2d 925 (1981). See generally Mallor,
Extension of the Implied Warranty of Habitability to Purchasersof Used Homes, 20 AM.
Bus. 361 (1982). See also Cosmopolitan Homes, Inc. v. Weller, Colo. -, 663 P.2d
1041 (1983) (subsequent purchasers may sue builder-vendor for negligence).
3. At least forty jurisdictions have adopted the implied warranty of habitability as
part of their landlord-tenant law. Much of the early development of the implied warranty of
habitability in the area of realty occurred in judicial decisions. See Javins v. First National
Realty Corp., 428 F.2d 1071 (D.C. Cir.), cert. denied, 400 U.S. 925 (1970); Green v. Superior
Court, 10 Cal. 3d 616, 517 P.2d 1168, 111 Cal. Rptr. 704 (1974); Lemle v. Breeden, 51 Hawaii
426, 462 P.2d 470 (1969); Jack Spring, Inc. v. Little, 50 Ill. 2d 351, 280 N.E.2d 208 (1972);
Breezewood Management Co. v. Maltbie, 411 N.E.2d 670 (Ind. App. 1980); Old Town Dev.
Co. v. Langford, 349 N.E.2d 744 (Ind. App. 1976), writ granted and appeal dismissed, 267
Ind. 176, 369 N.E.2d 404 (1973) (per curiam); Mease v. Fox, 200 N.W.2d 791 (Iowa 1972);
Steele v. Latimer, 214 Kan. 329, 521 P.2d 304 (1974); Boston Housing Authority v. Heming-
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Most of the implied warranty of habitability decisions during the
first years of change focused on establishing the existence of the
warranty. As the warranty of habitability has come of age, however, courts have begun the sobering task of delimiting the scope of
the warranty. Litigants have presented courts with threshold questions about the applicability of the warranty, such as whether it
applies to commercial leases,4 residential property other than
way, 363 Mass. 184, 293 N.E.2d 831 (1972); King v. Moorehead, 495 S.W.2d 65 (Mo. App.
1973); Kline v. Burns, 111 N.H. 87, 276 A.2d 248 (1971); Marini v. Ireland, 56 N.J. 130, 265
A.2d 526 (1970); Reste Realty Corp. v. Cooper, 53 N.J. 444, 251 A.2d 268 (1969); Pugh v.
Holmes, 253 Pa. Super. 76, 384 A.2d 1234 (1978); Kamarath v. Bennett, 568 S.W.2d 658
(Tex. 1978); Foisy v. Wyman, 83 Wash. 2d 22, 515 P.2d 160 (1963); Teller v. McCoy, 253
S.E.2d 114 (W.Va. 1978); Pines v. Perssion, 14 Wis. 2d 590, 111 N.W.2d 409 (1961). Contra
Osborn v. Brown, 361 So. 2d 82 (Ala. 1978); Blackwell v. Del Bosco, 191 Colo. 334, 558 P.2d
563 (1977); Loflin v. Thornton, 394 So. 2d 905 (Miss. 1981).
Most states have codified the implied warranty of habitability. The Uniform Residential
Landlord and Tenant Act, which provides for the implied warranty of habitability in section
2.104, has been adopted in thirteen states: Alaska, Arizona, Florida, Hawaii, Iowa, Kansas,
Kentucky, Montana, Nebraska, New Mexico, Oregon, Tennessee, and Virginia. 7A U.L.A.
309 (Supp. 1983). Twenty-five additional states have passed individual implied warranty of
habitability legislation. CAL. CIv. CODE § 1941 (West 1974); CONN. GEN. STAT. ANN. § 47 a-17 (West 1978); DEL. CODE ANN. tit. 25 § 5303 (1975); IDAHO CODE § 6-320 (1979); LA. CIV.
CODE ANN. art. 2695 (West 1952); ME. REV. STAT. ANN. tit. 14 § 6021 (1980); MD. REAL PROP.
CODE ANN. § 8.211 (1981); MASS. ANN. LAWS ch. 186 § 19 (Michie/Law. Co-op. 1981); MICH.
STAT. ANN. § 554.139 (Callaghan Supp. 1982-83); MINN. STAT. ANN. § 504.18 (West. Supp.
1983); Mo. ANN. STAT. § 441.510-530 (Vernon Supp. 1982); NE. REV. STAT. § 118A.290
(1981); N.H. REV. STAT. ANN. §§ 48-A:14, 540:13-d (Supp. 1981); N.J. STAT. ANN. §§ 2A:4286 to 97 (West Supp. 1981); N.Y. REAL. PROP. LAW § 235-b (McKinney Supp. 1982-83); N.C.
GEN. STAT. § 42-42 (Supp. 1981); N.D. CENT. CODE § 47-16-13.1 (1978); OHIO REV. CODE
ANN. § 5321.04 (Page 1981); OKLA. STAT. tit. 41 § 118 (1981); R.I. GEN. LAWS § 34-18-16
(1969); S.D. CODIFIED LAWS ANN. § 43-32-8 (Supp. 1981); TEx. REV. Clv. STAT. ANN. art.
5236F § 2 (Vernon Supp. 1981); WASH. REV. CODE § 59.18.060 (1981); W. VA. CODE § 37-6-30
(Supp. 1981); WIS. STAT. § 704.07 (1979). See also GA. CODE ANN. § 44-7-13 (1982) (landlord
has the duty to repair).
4. Almost all of the courts that have considered the question have refused to extend
the implied warranty of habitability to commercial tenants. See, e.g., Hoban v. Masters, 36
Conn. Super. 611, 421 A.2d 1318 (1980); J.B. Stein & Co. v. Sandberg, 95 Ill. App. 3d 19, 419
N.E.2d 652 (1981); Gehrke v. General Theatre Corp., 207 Neb. 301, 298 N.W.2d 773 (1980);
Golub v. Colby, 120 N.H. 535, 419 A.2d 397 (1980); Spialter v. Testa, 162 N.J. Super. 421,
392 A.2d 1265 (1978), af'd, 171 N.J. 181, 401 A.2d 444 (1979); Olson v. Scholes, 17 Wash.
App. 383, 563 P.2d 1275 (1977). Contra Gele v. Markey, 379 So. 2d 763 (La. App. 1979), writ
granted, 380 So. 2d 623, aff'd, 387 So. 2d 1162 (La. 1980). One of the earlier cases to adopt
the implied warranty of habitability dealt with commercial premises. See Reste Realty
Corp. v. Cooper, 53 N.J. 444, 251 A.2d 268 (1969). Subsequent New Jersey decisions have
limited the application of the warranty to residential property. See, e.g., Spialter v. Testa,
162 N.J. Super. 421, 392 A.2d 1265 (1978); Kruvant v. Sunrise Market, Inc., 112 N.J. Super.
509, 271 A.2d 741 (1970).
For more thorough discussion of this issue, see generally Greenfield & Margolies, An Implied Warrant of Fitness in Nonresidential Leases, 45 ALB. L. REy. 855 (1981); McCloskely,
Commercial Leases: Behind the Green Door, 12 PAC. L.J. 1067 (1981); Note, Landlord-Tenant-Should a Warranty of Fitness by Implied in Commercial Leases?, 13 RUTGERS L.J. 91
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multi-unit dwellings,5 and exterior portions of leased property.6
Other current issues test the analogy between the implied warranty of habitability and implied warranties in sales law. Does the
implied warranty of habitability, like the implied warranty of
merchantability,7 provide a remedy for personal injuries and property damage? 8 If so, does a strict liability standard apply?9 Can the
implied warranty of habitability, like the implied warranty of
merchantability, 0 be waived or disclaimed?"
Two recent conflicting cases raise another issue challenging the
analogy between sales of goods and leases of realty: should the implied warranty of habitability be imposed on "non-merchant"
landlords12 who are not in the business of renting property? 3 At
(1981).
5. The implied warranty of habitability has been held to apply to cooperative apartments, Suarez v. Rivercross Tenants' Corp., 107 Misc. 2d 135, 438 N.Y.S.2d 164 (1981),
single family homes, Lemle v. Breeden, 51 Hawaii 426, 462 P.2d 470 (1969); Pole Realty Co.
v. Sorrells, 84 Ill.2d 178, 417 N.E.2d 1297 (1981); Mease v. Fox, 200 N.W.2d 791 (Iowa 1972);
Pines v. Perssion, 14 Wis. 2d 590, 111 N.W.2d 409 (1961), and mobile homes, Austin v.
Danford, 62 Or. App. 242, 660 P.2d 698, superseded, 63 Or. App. 334, 663 P.2d 802 (1983).
6. Compare Trentacost v. Brussel, 82 N.J. 214, 412 A.2d 436 (1980) (implied warranty
of habitability extends to common areas; landlord's failure to provide lock on entry door was
breach of implied warranty of habitability) and Forest Hills No. 1 Co. v. Schimmel, 110
Misc. 2d 429, 440 N.Y.S.2d 471 (N.Y. Civ. Ct. 1981) (implied warranty of habitability extends to common environmental areas; breach when landlord's construction project precluded use of playground and yards) with Allaire v. United States Trust Co. of N.Y., 478 F.
Supp. 826 (D.V.I. 1979) (implied warranty of habitability does not extend to hole in floor of
porch, since porch not a vital facility) and Johnson v. Highland Hills Drive Apts., 568
S.W.2d 661 (Tex. 1978) (implied warranty of habitability not applicable to mail facilities).
See generally Moskovitz, The Implied Warranty of Habitability:A New Doctrine Raising
New Issues, 62 CALIF. L. REV. 1444, 1455-58 (1974).
7. U.C.C. § 2-314 (1972). U.C.C. § 2-715(2)(b) (1972) provides for the recovery of damages for personal injury and harm to property proximately caused by a breach of warranty.
8. Compare Morris v. Kaylor Engineering Co., 565 S.W.2d 334 (Tex. App. 1978) (implied warranty of habitability does not apply to the landlord-tenant relationship in a personal injury case) and Auburn v. Amoco Oil Co., 106 Ill. App. 3d 60, 435 N.E.2d 780 (1982)
(same) with Boudreau v. General Electric Co., 2 Hawaii App. 10, 625 P.2d 384 (1982) (argument that implied warranty of habitability does not cover personal injuries is "logically meritless") and Trentacost v. Brussel, 82 N.J. 214, 412 A.2d 436 (1980) (landlord liable for
personal injuries resulting from breach of implied warranty of habitability). See infra notes
84-90 and accompanying text.
9. See infra notes 91-100 and accompanying text.
10. U.C.C. § 2-316 (1972) provides for disclaimers of implied warranties.
11. See infra notes 62-64 and accompanying text.
12. The term "non-merchant landlord" will be used interchangeably in this Article
with the terms "occasional landlord" and "landlord not in the business of leasing." For discussion of determining merchant status of landlords, see infra notes 101-115 and accompanying text.
13. Compare Boudreau v. General Electric Co., 2 Hawaii App. 10, 625 P.2d 384 (1982)
with Zimmerman v. Moore, 441 N.E.2d 690 (Ind. App. 1982).

Duquesne Law Review

Vol. 22:637

least one other court has expressed doubt that its state's implied
warranty of habitability statute was applicable to non-merchant
landlords.14 In view of the fact that merchant status is a prerequisite to liability under the implied warranty of merchantability 5
and strict liability in tort,le and in sales of real estate, 17 the issue is
likely to arise repeatedly in landlord-tenant cases. Courts must determine whether it is more desirable to impose the implied warranty of habitability on a person whose lease of real property is an
isolated transaction or to retain a pocket of caveat lessee by exempting non-merchant landlords from responsibility for the quality and safety of their property.
This article examines the issue whether the implied warranty of
habitability should be imposed on non-merchant landlords. It explores the rationales which supported the creation of the implied
warranty of habitability, examines the content of the warranty,
and discusses the reasons for the requirement of merchant status
in product liability law. It then analyzes whether the policies underlying the implied warranty of habitability apply to leases by
non-merchant landlords.
I.

THE RISE OF THE IMPLIED WARRANTY OF HABITABILITY

At common law, no implied warranty of fitness or habitability
accompanied the lease of residential real estate."8 This doctrine
14. See, e.g., Austin v. Danford, 62 Or. App. 242, 660 P.2d 698, 700, superseded 63 Or.
App. 334, 663 P.2d 802 (1983), quoting a statement by the trial judge:
I also am taking into consideration he is not an expert - not a professional landlord.
From what I gather, this is probably his first venture into being a landlord. I think
that that has some effect upon the Uniform Landlord and Tenant Act. I think that
this is designed basically for professional landlords ...
Id. The issue was not developed further because the appellate court concluded that other
portions of the trial judge's opinion did apply the statutory implied warranty of habitability.
Id.
15. U.C.C. § 2-314 (1972) provides that" . . . a warranty that the goods shall be merchantable is implied in a contract for their sale if the seller is a merchant with respect to
goods of that kind."
16. A prerequisite to strict liability in tort is that "the seller is engaged in the business
of selling such a product . . ." RESTATEMENT (SECOND) OF TORTS § 402A (1965).
17. See, e.g., Vetor v. Shockey, 414 N.E.2d 575 (Ind. 1980); Sweetwood v. Mahoney, 93
Ill. App. 3d 788, 417 N.E.2d 874 (1981); ABC Builders, Inc. v. Phillips, 632 P.2d 925 (Wyo.
1981).
18. Lawler v. Capital City Life Insurance, 68 F.2d 438 (D.C. Cir. 1933); Lemle v.
Breeden, 51 Hawaii 426, 462 P.2d 470 (1974); Conroy v. 10 Brewster Ave. Corp., 97 N.J.

Super. 75, 234 A.2d 415 (1967); 1 AMERICAN

LAW OF PROPERTY § 3.45 (Casner
SCHOSHINSKI, AMERICAN LAW OF LANDLORD-TENANT § 3.10, at 109 (1980).

ed. 1952); R.

OneEnglish court summarized this principle succinctly more than a century ago: "fraud
apart, there is no law against letting a tumble-down house." Robbins v. Jones, 143 Eng. Rep.
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was the logical result of the view of leases as primarily 9 conveyances of land for a term. 0 The tenant, as holder of the estate, had
the exclusive right to use and possess the property; the landlord
had no right to re-enter during the term of the lease. 2 ' Caveat
emptor, the rule that a purchaser of real property was presumed to
have inspected the property prior to purchase and took it "as is,"
was grafted onto the law of landlord-tenant by analogy, so that a
tenant had no right to expect a dwelling to be in tenantable condition at the inception of the lease. 2 Absent an express term in the
lease to the contrary, the landlord had no duty to make repairs
during the course of the lease. Once the landlord conveyed the
leasehold, he owed no further affirmative duties to his tenant.2 3
Rather, the tenant was obliged to make ordinary repairs as part of
his general duty not to waste the reversion.2 4 Thus, caveat lessee
and the conveyance theory prevented the tenant from asserting the
unfitness of the leased premises as either a defense to an action for
768, 776 (1863).
19. Professor Olin Browder points out that some aspects of leases were treated under
contract principles, even in the heyday of the conveyance theory, and that it is erroneous to
conclude that leases are no longer conveyances. See Browder, The Taming of a Duty-The
Tort Liability of Landlords, 81 MICH. L. REV. 99, 100 (1982).
20. Javins v. First Nat'l Realty Corp., 428 F.2d 1071, 1074 (D.C. Cir), cert. denied, 400
U.S. 925 (1970); Mease v. Fox, 200 N.W.2d 791, 793 (Iowa 1972); 2 R. POWELL, THE LAW OF
PROPERTY § 225[2] (Rohan ed. 1967).
Immediately prior to the sixteenth century, leases were treated as contracts which did not
entitle the tenant to bring possessory actions against third parties. Love, Landlord's Liability for Defective Premises: Caveat Lessee, Negligence, or Strict Liability? 1975 Wisc. L.
REV. 19, 24-26. In 1499, when tenants were first permitted to bring ejectment actions to
enforce their property rights, the lease came to be viewed as a conveyance of real property
for a term. Id. at 25-26. For a thorough treatment of the evolution of the landlord-tenant
relationship, see Hicks, The ContractualNature of Real Property Leases, 24 BAYLOR L.
REV. 443-52 (1972); Lesar, The Landlord-Tenant Relation in Perspective: From Status to
Contract and Back in 900 Years?, 9 U. KAN. L. REV. 369 (1961); Love, supra, at 23-31;
Quinn & Phillips, The Law of Landlord-Tenant: A Critical Evaluation of the Past with
Guidelines for the Future, 38 FORDHAM L. REV. 225 (1969).
21. Note, Landlord-Tenant-Landlord no Longer Immune from Tort Liability for
Failure to Exercise Reasonable Care in Maintaining Premises, 64 MARQ. L. REV. 563, 565
(1981).
22. Love, supra note 20, at 27-28.
23. Lemle v. Breeden, 51 Hawaii 426, 429, 462 P.2d 470, 472 (1969). See 6 S. WILLISTON, CONTRACTS § 890 (3d ed. 1962) regarding the nature of landlords' obligations at common law as generally executed obligations.
The landlord had only the negative duty to agree to leave the tenant in peaceful possession. Quinn & Phillips, supra note 20, at 227-28.
24. Javins v. First Nat'l Realty Corp., 428 F.2d 1071, 1077 (D.C. Cir.), cert. denied,
400 U.S. 925 (1970); Mease v. Fox, 200 N.W.2d 791, 793 (Iowa 1972); 3 W. HOLDSWORTH, A
HISTORY OF ENGLISH LAW

122-23 (5th ed. 1942).
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rent or as a basis for recovery in tort.25
The trend toward abandoning caveat lessee and embracing the
implied warranty of habitability began in the 1960's,26 when judicial activism and the availability of free legal assistance for the
poor created a legal climate conducive to change.2 7 The proponents
of change directed the courts' attention to trends toward increasing seller responsibility in the sale of chattels and pointed out the
similarities between the relationship of tenant to landlord and the
relationship of the ordinary consumer to manufacturers, retailers,
and lessors of chattels. 28 The analogy proved irresistible. After reexamining the bases of caveat lessee, courts were forced to conclude that it was no longer tenable.
A.

Rationales Supporting the Implied Warranty of
Habitability

Four basic rationales have been repeated consistently by the
courts to support the creation of the implied warranty of
habitability.
1.

The Factual Assumptions Underlying the Common Law
Rule Are No Longer Valid

Caveat lessee assumed a relationship between individuals dealing on an equal bargaining basis. It was based on an agrarian
model of a stable, pre-industrial era.2 9 When the doctrine of caveat
25. R. POWELL, THE LAW OF PROPERTY § 225[2] (Rohan ed. 1967). Even when the landlord had made an express covenant to repair, the doctrine of independent covenants prevented the tenant from withholding rent or asserting the landlord's failure to repair as a
defense to an action for rent or eviction. 3A A. CORBIN, CONTRACTs § 686, at 238 (rev. ed.
1960); SCHOSCHINSKI, supra note 18, §3.10, at 109; Love, supra note 20, at 33-34.
26. The first decision imposing the implied warranty of habitability was Pines v. Perssion, 14 Wis. 2d 590, 111 N.W.2d 409 (1961). The germ of the movement toward abrogating
caveat lessee can be seen in a dissenting opinion of an earlier case. See Bowles v. Mahoney,
202 F.2d 320, 326 (D.C. Cir. 1952) (Bazelon, J., dissenting).
27. Love, supra note 20, at 92. A number of scholarly articles articulated the argument
for creation of a new rule. See, e.g., Lesar, Landlord and Tenant Reform, 35 N.Y.U. L. REV.
1279 (1960); Quinn & Phillips, supra note 20; Skillern, Implied Warranties in Leases: The
Need for Change, 44 DEN. L.J. 387 (1967); Comment, Landlord and Tenant-Implied Warranty of Habitability-Demiseof the TraditionalDoctrine of Caveat Emptor, 20 DE PAUL
L. REV. 955 (1971); Comment, Implied Warranty of Habitability: An Incipient Trend in
the Law of Landlord-Tenant?, 40 FORDHAM L. REV. 123 (1971); Comment, Plotting the
Long-overdue Death of Caveat Emptor in Leased Housing, 6 U.S.F.L. REV. 147 (1971).
28. See, e.g., Javins v. First Nat'l Realty Corp., 428 F.2d 1071, 1079 (D.C. Cir.), cert.
denied, 400 U.S. 925 (1970); Lemle v. Breeden, 51 Hawaii 426, 431, 462 P.2d 470, 473-74;
Measev. Fox, 200 N.W.2d 791, 795 (Iowa 1972).
29. See Love, supra note 20, at 27-29; Moskovitz, supra note 6, at 1445-46; Quinn &
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lessee first appeared, the typical tenant entered the leasehold for
agricultural purposes. He bargained primarily for the land,30 which
by its fruits would yield rents;3 1 the structures on the land were of
incidental importance. 32 Any structures included in the leasehold
were constructed simply and were relatively easy to inspect and to
repair."3 In almost all of the opinions establishing the existence of
the implied warranty of habitability, courts made reference to the
sharp contrasts that exist between the typical modern tenant and
the tenant of this earlier era. 4
Unlike the agrarian tenant of the sixteenth century, the vast majority of modern tenants bargain for the use of structures on the
land for dwelling purposes.3 5 With the exception of tenants in agricultural leases and in some commercial leases, modern tenants do
not reap the rent from the land.3" As one court stated, "[t]he city
dweller who seeks to lease an apartment on the third floor of a
tenement has little interest in the land thirty or forty feet below,
or even in the bare right to possession within the four walls of his
37
apartment."
In addition, the modern tenant is less capable of inspecting
property effectively and accomplishing necessary repairs. Modern
housing construction is far more complicated and it is no longer
realistic to say that "[t]he lessee's eyes [are] his bargain. 3 8 The
lessee frequently lacks access to the systems that require inspection and repair. 39 Unlike the self-sufficient farmer who was the
common law's model tenant, few modern tenants have the skills to
Phillips, supra note 20, at 226-27.
30. Love, supra note 20, at 26; Javins v. First Nat'l Realty Corp., 428 F.2d 1071, 1074
(D.C. Cir.), cert. denied, 400 U.S. 925 (1970); Lemle v. Breedon, 51 Hawaii 426, 430, 462
P.2d 470, 473 (1974).
31. F. POLLOCK & F. MAIrLAND, THE HISTORY OF ENGLISH LAW 131 (2d ed. 1968).
32. Love, supra note 20, at 26.
33. Green v. Superior Court, 10 Cal. 3d 616, 624, 517 P.2d 1168, 1173, 111 Cal. Rptr.
704, 709 (1974); Lemle v. Breeden, 51 Hawaii 426, 430, 462 P.2d 470, 473 (1974); Mease v.
Fox, 200 N.W.2d 791, 793 (Iowa 1972).
34. E.g., Steele v. Latimer, 214 Kan. 329, 333-34, 521 P.2d 304, 308 (1974); Teller v.
McCoy, 253 S.E.2d 114 (W. Va. 1978).
35. Javins v. First Nat'l Realty Corp., 428 F.2d 1071, 1074 (D.C. Cir.), cert. denied,
400 U. 925 (1970); Mease v. Fox, 200 N.W.2d 791, 793 (Iowa 1972).
36. Mease v. Fox, 200 N.W.2d 791, 793 (Iowa 1972).
37. Javins v. First Nat'l Realty Corp., 428 F.2d 1071, 1074 (D.C. Cir.), cert. denied,
400 U.S. 925 (1970).
38. King v. Moorehead, 495 S.W.2d 65, 69 (Mo. App. 1973).
39. Javins v. First Nat'l Realty Corp., 428 F.2d 1071, 1078 (D.C. Cir.), cert. denied,
400 U.S. 925 (1970); Green v. Superior Court, 10 Cal. 3d 616, 624, 517 P.2d 1168, 1173, 111
Cal. Rptr. 704, 709 (1974).
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discern or correct defects in their dwellings."0
The common law rule, which placed responsibility on tenants to
inspect and repair at their own peril, was no longer justifiable because tenants were no longer realistically capable of doing so.
2. The Modern Tenant Needs the Law's Intervention to Attain
Reasonable Objectives
Because the modern tenant is incapable of guarding against and
curing defects in leased housing, the tenant-like the ordinary consumer of goods-has no choice but to rely on the landlord to provide a habitable dwelling.4 ' The inherent inequality in bargaining
power as between landlord and tenant is exacerbated by the existence of acute shortages of affordable housing in many cities.'
Such shortages, together with the widespread use of standardized
leases, hamper tenants' ability to bargain effectively for express
warranties and covenants to repair.' The potential for exploitation
is so great in a situation in which unequal parties are contracting
for a highly complicated "package of goods and services"" that it
is not surprising that courts and legislatures began to view the residential tenant as a person in need of the law's protection." Imposing an implied obligation on landlords was necessary to facilitate
tenants' reasonable expectations because tenants could not obtain
favorable terms in their leases.
The necessity of protecting weaker parties who are invited or
forced by circumstance to rely on stronger parties is a rationale
shared with both implied warranty in sales of goods and strict liability in tort.4'6 The creation of the implied warranty of habitability
. 40. Javins v. First Nat'l Realty Corp., 428 F.2d 1071, 1078 (D.C. Cir.), cert. denied,
400 U.S. 925 (1970).
41. Id. at 1079. For discussion of the similarities between tenant and consumer of personal property, see Backman, The Tenant as a Consumer? A Comparisonof Developments
in Consumer Law and in Landlord/Tenant Law, 33 OKLA. L. REV. 1, 3-4 (1980).
42. Green v. Superior Court, 10 Cal. 3d 616, 624, 517 P.2d 1168, 1173, 111 Cal. Rptr.
704, 709 (1974); Mease v. Fox, 200 N.W.2d 791, 794 (Iowa 1972); King v. Moorehead, 495
S.W.2d 65, 69, 71 (Mo. App. 1973).
43. Javins v. First Nat'l Realty Corp., 428 F.2d 1071, 1079 (D.C. Cir.), cert. denied,
400 U.S. 925 (1970); Green v. Superior Court, 10 Cal. 3d 616, 624, 517 P.2d 1168, 1173, 111
Cal. Rptr. 704, 709 (1974).
44. Javins v. First Nat'l Realty Corp., 428 F.2d 1071, 1074 (D.C. Cir.), cert. denied,
400 U.S. 925 (1970).
45. See Dickerson, The ABC's of Products Liability-With A Close Look at Section
402A and the Code, 36 TENN. L. REv. 439, 440 (1969).
46, W. PROSSER, LAW OP TORTS § 101, at 664 (4th ed. 1971); Prosser, The Implied
Warranty of Merchantable Quality, 27 MINN. L. REv. 117, 122-25 (1943).
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brings this aspect of landlord-tenant law into harmony with prevailing trends in sales law.4
3. It is Fairand Appropriate to Place the Burden of Repairs on
the Landlord
For a number of reasons, courts found it both fair and appropriate to charge landlords with greater responsibility for the quality
of leased dwellings. First, landlords had not only superior bargaining power but also superior opportunity to learn of arid correct defects existing at the inception of the lease. Because landlords have
access to areas of leased premises that are inaccessible to tenants,
they have a superior opportunity to inspect and learn of defects
that may be hidden from the tenant.4 8 Violations of housing codes
are usually made known to the landlord, not to the tenant.4 Thus,
there is a knowledge gap between landlord and tenant as well as a
bargaining power gap.
Because the object of a lease is to furnish a tenant with living
quarters, a landlord who offers a dwelling to the public impliedly
represents that the dwelling is suitable for that purpose."0 Even
the bare advertised description of a dwelling for lease would lead a
reasonable person to presume that the property was fit for dwelling."' The landlord profits from the tenant's expectations of a suitable dwelling and is well aware of those expectations. The conclusion that he impliedly represents the property to be habitable
seems only fair.
Finally, a landlord is in a better position to make necessary repairs than is the tenant. Repairs in a multi-unit dwelling may require access to housing systems that a tenant lacks.5 2 Even in single family dwellings, the expenses of repairs would be unduly
burdensome to an increasingly mobile population of residential te47. E.g., King v. Moorehead, 495 S.W.2d 65, 75 (Mo. App. 1973).
48. Kamarath v. Bennett, 568 S.W.2d 658, 660 (Tex. 1978).
49. E.g., Mease v. Fox, 200 N.W.2d 791, 794 (Iowa 1972); Reste Realty Corp. v.
Cooper, 53 N.J. 444, 452, 251 A.2d 268, 272 (1969).
50. E.g., Marini v. Ireland, 56 N.J. 130, 144, 265 A.2d 526, 533-34 (1970); Foisy v.
Wyman, 83 Wash. 2d 22, 27, 515 P.2d 160, 164 (1963).
51. Marini v. Ireland, 56 N.J. 130, 144, 265 A.2d 526, 533 (1970). See also Mease v.
Fox, 200 N.W.2d 791, 796 (Iowa 1972), suggesting that the bare description of property as a
"house," "home," or "apartment" might constitute an express warranty.
52. Javins v. First Nat'l Realty Corp., 428 F.2d 1071, 1078 (D.C. Cir.), cert. denied,
400 U.S. 925 (1970); Green v. Superior Court, 10 Cal. 3d 616, 624, 517 P.2d 1168, 1173, 111
Cal. Rptr. 704, 709 (1974).

Duquesne Law Review

646

Vol. 22:637

nants." It is more appropriate to allocate the cost of repairs to the
landlord, who retains the underlying fee interest, and has both the
access and the financial incentive to make repairs. 4
4. The Public Interest in Maintaininga Standard of Safe Housing Favors the Creation of the Implied Warranty of Habitability
In addition to the compelling interests of tenants, courts have
determined that the larger public interest favored the creation of
the implied warranty of habitability. Courts have recognized that
poor housing conditions can be hazardous not only to tenants but
also to the community. 5" The Supreme Court of Wisconsin, in
Pines v. Perssion,5 noted that "[p]ermitting landlords to rent
'tumbledown' houses is at least a contributing cause of such
problems as urban blight, juvenile delinquency and high property
taxes for conscientious landowners. ' 57 Courts' conclusions about
public policy were buttressed by the prevalence of municipal housing codes, which evidenced that legislative bodies deem safe, habitable housing to be of great importance.' 8
Finding these four rationales to be compelling, courts and legislature in most states imposed on landlords the obligation to provide habitable leased dwellings. 59 Legislation and early cases provided the basic structure of the warranty, but refinements in its
content and application have been ongoing.
B.

Content of the Implied Warranty of Habitability

The implied warranty of habitability is usually construed to require that there be no latent defect in the facilities or utilities vital
to the use of the premises, that the property be in compliance with
applicable housing codes, and furthermore, that the facilities remain in this condition during the entire period of the lease.6 0 The
53. See supra note 52.
54. Kline v. Burns, 111 N.H. 87, 91, 276 A.2d 248, 251 (1971).
55. Javins v. First Nat'l Realty Corp., 428 F.2d 1071, 1079-80 (D.C. Cir.), cert. denied,
400 U.S. 925 (1970); Foisy v. Wyman, 83 Wash. 2d 22, 28, 515 P.2d 160, 164 (1963); Pines v.
Perssion, 14 Wis. 2d 590, 595-96, 111 N.W.2d 409, 412 (1961).
56. 14 Wis. 2d 590, 111 N.W.2d 409 (1961).
57. Id. at 596, 111 N.W.2d at 413.
58. Kline v. Burns, 111 N.H. 87, 91, 265 A.2d 248, 251 (1971); Pines v. Perssion, 14
Wis. 2d 590, 596, 111 N.W.2d 490, 412 (1961).
59. See supra note 3, listing jurisdictions that have adopted the implied warranty of
habitability.
60. See, e.g., Javins v. First Nat'l Realty Corp., 428 F.2d 1071, 1082 (D.C. Cir.), cert.
2d 351, 280 N.E.2d 208 (1972);
denied, 400 U.S. 925 (1970); Jack Spring, Inc. v. Little, 50 Ill.
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warranty embraces two discrete responsibilities on the part of the
landlord: the duty to supply premises free of defects at the inception of the lease, which is analogous to the responsibility of a seller
of chattels, and a continuing duty to repair, which has no analogy
in the law of sales of chattels.61
To establish that premises are uninhabitable, a tenant must
prove the existence of some substantial defect which renders the
property unsafe or unsanitary. 62 Courts disagree about whether the
implied warranty of habitability is waived when a tenant agrees to
Mease v. Fox, 200 N:W.2d 791, 796 (Iowa 1972); Kline v. Burns, 111 N.H. 91-92, 276 A.2d
248, 251-52 (1971); Mariani v. Ireland, 56 N.J. 130, 275 A.2d 526 (1970).
61. E.g., Mease v. Fox, 200 N.W.2d 791, 796 (Iowa 1972); Marini v. Ireland, 56 N.J.
130, 144, 265 A.2d 526, 534 (1970). Professor Browder contends that this aspect of the implied warranty of habitability cannot correctly be termed a "warranty," and that the term
warranty as used here creates confusion on the part of courts as to the tort consequences of
breaches of the implied warranty of habitability. See Browder, supra note 19, at 112.
62. Some state implied warranty of habitability statutes are quite specific about the
content of the landlords' obligations to repair. See, e.g., UNIF. REsIDENTIAL LANDLORD AND
TENANT AcT, § 2.104, 7A U.L.A. 529 (1978), which provides in part:
(a) A landlord shall
(1) comply with the requirements of applicable building and housing codes
materially affecting health and safety;
(2) make all repairs and do whatever is necessary to put and keep the premises in a fit and habitable condition;
(3) keep all common areas of the premises in a clean and safe condition;
(4) maintain in good and safe working order and condition all electrical,
plumbing, sanitary, heating, ventilating, air-conditioning, and other facilities
and appliances, including elevators, supplied or required to be supplied by
him;
(5) provide and maintain appropriate receptacles and conveniences for the
removal of ashes, garbage, rubbish, and other waste incidental to the occupancy of the dwelling unit and arrange for their removal; and
(6) supply running water and reasonable amounts of hot water at all times
and reasonable amounts of heat [between October 1] and [May 1] except
where the building that includes the dwelling unit is not required by law to be
equipped for that purpose, or the dwelling unit is so constructed that heat or
hot water is generated by an installation within the exclusive control of the
tenant and supplied by a direct public utility connection.
Id. In determining whether the warranty has been breached, courts will consider a number
of factors, including:
1. the nature of the deficiency or defect,
2. its effect on safety and sanitation,
3. the length of time for which it persisted,
4. the age of the structure,
5. the amount of the rent,
6. whether tenant voluntarily, knowingly and intelligently waived the defects, or is
estopped to raise the question of the breach, and
7. whether the defects or deficiencies resulted from unusual, abnormal or malicious
use by the tenant.
Mease v. Fox, 200 N.W.2d 791, 796-97 (Iowa 1972).

648

Duquesne Law Review

Vol. 22:637

accept premises that are in an obviously delapidated condition. A
number of courts agree, hypothetically at least, that the warranty
could be waived,6" and that "[o]ne who, 'with open eyes,' rents a
hovel cannot later expect and sue for the Waldorf Astoria."",
Others-faced with actual instances of tenants living in wretched
dwellings-have refused to find waiver because disadvantaged tenants have no meaningful choice but to accept substandard
housing."
A tenant who establishes material breach of the implied warranty of habitability may assert the breach as a defense to an action for rent or avail himself of the entire panoply of contractual
remedies, including rent-related remedies. 6 A tenant's contractual
damages are usually measured by the difference between the
agreed rent and the fair rental value.6 7 As a prerequisite to the use
63. E.g., Breezewood Management Co. v. Maltbie, 411 N.E.2d 670, 675 (Ind. App.
1980); Mease v. Fox, 200 N.W.2d 791 (Iowa 1972); Kline v. Berns, 111 N.H. 87, 93, 276 A.2d
248, 252 (1971); Berzito v. Gambino, 63 N.J. 460, 470, 308 A.2d 17, 19, 22 (1973); Kamarath
v. Bennett, 568 S.W.2d 658, 660 n.2 (Tex 1978). See also Teller v. McCoy, 253 S.E.2d 114,
131, 132-34 (W.Va. 1978) (Neely, J., dissenting).
64. Breezewood Management Co. v. Maltbie, 411 N.E.2d 670, 675 n.2 (Ind.App. 1980).
65. E.g., Moity v. Guillory, 430 So. 2d 1243 (La. App. 1983); Foisy v. Wyman, 83
Wash. 2d 22, 28-29, 515 P.2d 160, 164 (1963); Teller v. McCoy, 253 S.E.2d 114, 130-31 (W.
Va. 1978). See Moskovitz, supra note 6, at 1449-50; Note, Knight v. Hallsthammar: The
Implied Warranty of HabitabilityRevisited, 15 Loy. L.A.L. REv. 353, 369-70 (1982).
The question whether express exculpatory clauses are enforceable has also provoked a
substantial amount of litigation and commentary. See e.g., Javins v. First Nat'l Realty
Corp., 428 F.2d 1071, 1080 n.49, cert. denied, 400 U.S. 925 (1970) (implied warranty of habitability cannot be disclaimed); Green v. Superior Court, 10 Cal. 3d 616, 625 n.9, 517 P.2d
1168, 1173 n.9, 111 Cal. Rptr. 704, 709 n.9 (1974) (same); Cappaert v. Junker, 413 So. 2d 378
(Miss. 1982) (exculpatory clause in residential lease against public policy and ineffective to
immunize landlord from liability for negligence); Fair v. Negley, 257 Pa. Super. 50, 290 A.2d
240 (1978) (implied warranty of habitability may be excluded); Porter v. Lumbermen's Investment Corp., 606 S.W.2d 715, 717 (Tex. App. 1980) (exculpatory clause enforceable unless disparity of bargaining power could be shown).
See generally Browder, supra note 19, at 141-44; Love, supra note 20, at 81-86, Note,
Knight v. Hallsthammar: The Implied Warranty of Habitability Revisited, supra, at 36979.
Maine's implied warranty of habitability statute provides that a written agreement is
binding where the tenant agrees to accept certain conditions that violate the implied warranty of habitability in return for reduced rent or other consideration. Any other waivers are
invalid. ME. REv. STAT. ANN. tit. 14 § 6021(5) (1980). Massachusetts' statute provides that
exculpatory clauses in rental agreements are void. MAss. ANN. LAWS ch. 186 § 15 (Michie/
Law. Coop. 1981).
66. E.g., Lemle v. Breeden, 51 Hawaii 426, 434-46, 462 P.2d 470, 475 (1969); Mease v.
Fox, 200 N.W.2d 791, 796 (Iowa 1972). It must be recognized that a further step-the abolition of the doctrine of independent covenants-was necessary in order to give effect to the
new warranty. Many of the implied warranty of habitability cases also abolished independent covenants. See, e.g., Marini v. Ireland, 47 N.J. 130, 145-47, 274 A.2d 526, 535 (1970).
67. Kline v. Burns, 111 N.H. 87, 93-4, 276 A.2d 248, 252 (1971). See also Teller v.

1984

Implied Warranty of Habitability

of the implied warranty of habitability, a tenant must have given
the landlord adequate notice of the defect.68
The original cases establishing the existence of the implied warranty of habitability arose in a contractual context.6 9 There is no
doubt that the courts intended to modernize landlord-tenant law
by shifting the body of rules governing the landlord-tenant relationship from property law to contract law. 70 However, the rationales that support such a shift have profound implications for
landlords' liability for personal injuries and property damage.
1. Tort Liability of
Habitability

Landlords Before

the

Warranty of

The harshness of landlords' traditional immunity from tort liability led to the creation of a number of exceptions to the rule even
before the age of the implied warranty of habitability.7 1 Some of
these exceptions applied to defects existing at the inception of the
lease. A landlord would be held liable for failing to disclose a hidden defect of which he was aware," and for unreasonably failing to
correct defects in premises leased for admission to the public, 73 in
furnished dwellings leased for a short time, 4 or in premises which
had not been built at the time the lease was formed. 7 Exceptions
were also developed to impose liability on the landlord for misfea76
sance during the course of the lease if he made negligent repairs,
McCoy, 253 S.E.2d 114, 127-28 (W. Va. 1978), discussing possible measures of damages.
68. E.g., Marini v. Ireland, 56 N.J. 130, 146, 265 A.2d 526, 535 (1970); King v.
Moorehead, 495 So. 2d 65, 76 (Mo. App. 1973); Pugh v. Holmes, 253 Pa. Super. 76, 88, 384
A.2d 1234 (1978).
69. See supra note 3 and cases cited therein.
70. E.g., Lemle v. Breeden, 51 Hawaii 426, 433, 462 P.2d 470, 475 (1969) (adopting
view of lease as a contract).
71. See Love, supra note 20, at 49-77 for a thorough discussion of these exceptions.
72. Younger v. United States, 662 F.2d 580, 582 (9th Cir. 1981); Volkswagen of
America, Inc. v. Robertson, 433 F. Supp. 164 (D. La. 1977); Alvarez v. De Aguire, 395 So. 2d
213 (Fla. App. 1981). See also RESTATEMENT (SEcoND) OF TORTS § 358 (1965).
73. See Love, supra note 20, at 53-54. See also RESTATEMENT (SECOND) OF TORTS § 359
(1965).
74. Love, supra note 20, at 54-57. The author notes that this exception was the strongest precedent for the creation of the implied warranty of habitability. Id. at 94. The Supreme Court of Wisconsin, in Pines v. Perssion, 14 Wis. 2d 590, 111 N.W.2d 409 (1961),
made a direct leap from this exception to the implied warranty of habitability. See also
Comment, Implied Warranty of Habitability in Lease of Furnished Premises for Short
Terms: Erosion of Caveat Emptor, 3 U. RiCH. L. REV. 322 (1969).
A California case applied strict liability in tort to a landlord whose tenant was injured by
defective furniture. Fakhoury v. Magner, 25 Cal. App. 3d 58, 101 Cal. Rptr. 433 (1972).
75. Markham v. Hoefer, 252 Iowa 118, 106 N.W.2d 59 (1960).
76. Love, supra note 20, at 63-65.
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failed to use reasonable care to maintain common areas,7 or negligently breached an express covenant to repair.78
The result of this scheme of tort liability was that the landlord
would be liable in exceptional circumstances, but this liability was
dependent on fine factual distinctions, requiring courts to determine who had control over defective areas and whether a certain
defect was obvious or hidden.7 9 Unless an injured tenant could establish that his case fell within one of these exceptions, there was
no liability under the common law.80 For example, in one case, a
landlord was exonerated from liability for injuries suffered when
the ceiling fell in on his tenant, even though the tenant
had given
81
the landlord notice of the urgent necessity of repairs.
2. Tort Implications of the Implied Warranty of Habitability
Landlords' traditional immunity from tort liability was based on
the notions supporting caveat lessee and the conveyance theory,
an important feature of which was the idea that the landlord lacked control over leased premises.8 2 At least half of that supporting
structure was demolished by the implied warranty of habitability.
It was inevitable that landlords' tort immunity would also crumble.
Because few state statutes address the issue of tort liability for
breach of the implied warranty of habitability,8 3 the resolution of
77. See, e.g., Allen v. Equity Investors Management Corp., 56 N.C. App. 706, 289
S.E.2d 623 (1982); Lenz v. Rigewood Associates, 55 N.C. App. 115, 284 S.E.2d 702 (1981);
Conroy v. 10 Brewster Avenue Corp. 97 N.J. Super. 75, 234 A.2d 415 (1967). See also RESTATEMENT (SEcoND) OF TORTS §§ 360, 361 (1965).
78. See Love, supra note 20, at 57-63. See also RESTATEMENT (SECOND) OF TORTS 357
(1965). See also discussion in Browder, supra note 19, at 104.
In Dial v. Mihalic, 107 11. App. 3d 855, 438 N.E.2d 546 (1982), the landlord was held
liable for tenant's injuries even though the landlord had no knowledge or notice of the defective condition that caused those injuries.
79. See, e.g., discussion in Younger v. United States, 662 F.2d 580 (9th Cir. 1981);
Crowell v. McCaffrey, 386 N.E.2d 1256 (Mass. 1979); Shindelbeck v. Moon, 32 Ohio St. 264
(1877); Casenote, 50 U. CINN. L. REV. 134, 135-36 (1981). See Grimes, Caveat Lessee, 2 VAL.
U.L. REV. 189 (1968); Note, Lessor's Duty to Repair: Tort Liability to Persons Injured on
the Premises, 62 HARV. L. REV. 669 (1949).
80. Zimmerman v. Moore, 441 N.E.2d 690, 693-94 (Ind. App. 1982); Loflin v. Thornton, 394 So. 2d 905 (Miss. 1981); Young v. Garwacki, 380 Mass. 162, 169-71, 402 N.E.2d
1045, 1048-49 (1980).
81. This occurred in Thrash v. Hill, 63 Ohio St. 2d 178, 407 N.E.2d 495 (1980). The
Ohio Supreme Court held that the Ohio Landlord-Tenant Act did not give the tenant the
right to recover in tort, and the common law formulation of landlord's tort liability did not
permit a finding of liability. The Thrash case was overruled a year later in Shroades v.
Rental Homes, Inc., 68 Ohio St. 2d 20, 427 N.E.2d 774 (1981).
82. See Note, Landlord Liability in Massachusetts, 22 B.C.L. REv. 848, 886 (1981).
83. Statutes in Nebraska and Washington state that the implied warranty of habita-
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the issue has been left to the courts. A number of courts have held
that the implied warranty of habitability is simply irrelevant to
tort liability, and that it provides no basis for an action for personal injuries.' This view appears inconsistent with the creation of
the duty to repair, with the new characterization of the landlordtenant relationship, with the policies that led to the creation of the
implied warranty of habitability and, indeed, with the flow of modern tort law. As one dissenting judge noted, this approach fails to
provide a cure (damages) where the courts' measures of prevention
(the implied warranty of habitability) have failed. 5
A greater number of courts, on the other hand, have been influenced by the implied warranty of habitability to change the tort
liability of landlords, using one of three approaches. The first is
the abolition of immunity and the creation of an independent action for negligence. Basing their actions on the developments in
the field of the implied warranty of habitability and on the general
decline in tort immunities, a number of courts have held that landlords, like other landowners, must exercise reasonable care not to
subject others to an unreasonable risk of harm.8 6 These courts have
treated tort liability as independent of the implied warranty of
habitability, although supported by the same policies that mili7
tated for the creation of the implied warranty of habitability.8
The second approach, used where the condition of the premises
bility provisions are not intended to change existing tort law or provide a civil remedy for
negligence. NEB. REV. STAT. § 76-1419 (1976); WASH. REV. CODE ANN. § 59.18.080 (1981).
North Carolina's implied warranty of habitability statute expressly provides that violation
of the statute does not constitute negligence per se. N.C. GEN. STAT. § 42-44(d) (Supp.
1981). On the other hand, Massachusetts specifies the creation of a tort remedy against a
landlord who negligently fails to comply with the implied warranty of habitability. MASS.
ANN. LAWS ch. 186 § 19 (Michie/Law. Coop. 1981). For more thorough discussion, see Browder, supra note 19, at 115-16.
84. Auburn v. Amoco Oil Co., 106 Ill. App. 3d 60, 435 N.E.2d 780 (1982); Beese v.
Nat'l. Bank of Albany Park, 82 Ill. App. 3d 932, 403 N.E.2d 595 (1980); Dapkunas v. Cagle,
42 Ill. App. 3d 644, 356 N.E.2d 575 (1976); Thrash v. Hill, 63 Ohio St. 2d 178, 407 N.E.2d
495 (1980); Porter v. Lumbermen's Investment Corp., 606 S.W.2d 715 (Tex. Civ. App. 1980);
Morris v. Kaylor Engineering Co., 565 S.W.2d 334 (Tex. App. 1978). The issue was left open
in Younger v. United States, 662 F.2d 580 (9th Cir. 1981).
85. Thrash v. Hill, 63 Ohio St. 2d 178, 183, 407 N.E.2d 495, 499 (1980) (Sweeney, J.,
dissenting).
86. E.g., Breennan v. Cockrell Investments, Inc., 35 Cal. App. 3d 796, 111 Cal. Rptr.
122 (1973); Young v. Garwacki, 380 Mass. 162, 402 N.E.2d 1045 (1980); Sargent v. Ross, 113
N.H. 388, 308 A.2d 528 (1973); Dwyer v. Skyline Apartments, Inc., 123 N.J. Super. 48, 301
A.2d 463 (1973), aff'd without opinion, 63 N.J. 577, 311 A.2d 1 (1973); Asper v. Haffley, Pa. Super. -,
458 A.2d 1364 (1983); Stephenson v. Warner, 581 P.2d 567 (Utah 1978);
Pagelsdorf v. Safeco Ins. Co. of America, 91 Wis. 2d 734, 284 N.W.2d 55 (1979).
87. See Browder, supra note 19, at 133-35.

Duquesne Law Review

Vol. 22:637

violates a housing code or an implied warranty of habitability
statue, is to treat the landlord's breach of statutory duty. as negligence per se.s8 The third approach, is to treat the implied warranty
of habitability as providing remedies for personal injury as consequential loss,8 9 much as the Uniform Commercial Code permits recovery of personal injury and property damage proximately caused
by a breach of warranty.90 These last two approaches are of concern, particularly with regard to non-merchant landlords, because
it might be assumed that both approaches would translate to strict
liability.
In practice, however, few cases can be found which appear to
impose strict liability on landlords.9 1 An important distinction between the lease of real property and the sale of chattels has produced an unwillingness to apply strict liability to landlords. In the
former situation, the landlord has a continuing duty to maintain
the property but lacks the right to enter the property without the
tenant's permission.92 Strict liability in such a situation would increase a landlord's exposure to liability far beyond that of a manu88. E.g., Horvath v. Burt, 643 P.2d 1229 (Nev. 1982); Shroades v. Rental Homes, Inc.,
68 Ohio St. 2d 20, 427 N.E.2d 774 (1981); Hall v. Warren, 632 P.2d 848 (Utah 1981); But see
Younger v. United States, 662 F.2d 580, 583 (9th Cir. 1981) (United States government
regulations requiring smoke detectors in Army residences did not create a duty, the breach
of which would be negligence per se).
89. See, e.g., Boudreau v. General Electric Co., 2 Hawaii App. 10, 625 P.2d 384 (1982);
Crowell v. McCaffrey, 377 Mass. 443, 386 N.E.2d 1256 (1979); Trentacost v. Brussel, 82 N.J.
214, 412 A.2d 436 (1980).
One court held that the implied warranty of habitability did not provide a remedy for
economic loss suffered as a consequence of breach. See Bay Park One Co. v. Crosby, 109
Misc. 2d 47, 442 N.Y.S.2d 837 (1981) (tenant could not set off seven days' wages lost when
he could not go to work because building elevator was broken). Another permitted a tenant
to recover damages for emotional distress caused by an aggravated breach of the implied
warranty of habitability. See Simon v. Solomon, 385 Mass. 91, 431 N.E.2d 556 (1980).
90. U.C.C. § 2-715(2)(b) (1972).
91. In Boudreau v. General Electric Co. 2 Hawaii App. 10, 625 P.2d 384 (1982), the
court remanded for a new trial in a case involving a latent defect. In Trentacost v. Brussel,
82 N.J. 214, 412 A.2d 436 (1980), the landlord was held liable for tenant's injuries inflicted
by a mugger on grounds that the failure to provide adequate security was a breach of the
implied warranty of habitability. The court stated that no notice was required. This, essentially, makes Trentacost a strict liability case. Id. at 228, 412 A.2d at 443. See Note, Expanding the Scope of the Implied Warranty of Habitability:A Landlord's Duty to Protect
Tenants from Foreseeable Criminal.Activity, 33 VAND. L. REV. 1493, 1517-18 (1980). In
Golden v. Conway, 55 Cal. App. 3d 948, 128 Cal. Rptr. 69 (1976), a landlord was held strictly
liable for defects in a heating unit. See also McGuiness v. Jakubiak, 106 Misc. 2d 317, 431
N.Y.S.2d 755 (S.Ct. 1980); McBride v. 218 E. 70th St. Assocs., 102 Misc. 2d 279, 425
N.Y.S.2d 910 (App. Term 1979); Kaplan v. Coulston, 85 Misc. 2d 745, 381 N.Y.S.2d 634
(Civ. Ct. 1976). See generally Note, Recovery Under the Implied Warranty of Habitability,
10 FORDHAM URB. L.J. 285 (1982).
92. Love, supra note 20, at 105.
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facturer or retailer, who have no continuing duty to repair.' 3
Courts would certainly be chary of creating a right on the part of
landlords to re-enter leased premises at will for inspection and
maintenance; the intrusion on tenants' privacy would be too
great.94
These considerations have led to an almost universally recognized prerequisite to liability that the landlord be notified of the
defect and be given a reasonable opportunity to repair.' 5 The notice requirement essentially creates a negligence standard, even
where the implied warranty of habitability is used.' The relevant
sections of the Restatement (Second) of Property9 and the Restatement (Second) of Torts'8 support the conclusion that the
mere fact of a breach of statute or warranty is insufficient to establish tort liability; rather, the landlord must have failed to use reasonable care to comply with his obligations."' It may be that a
strict liability standard is justified in some cases in which a latent
defect exists, unknown to both landlord and tenant, at the inception of the lease.100 In most instances, however, the implied war93. See Products Liability at the Threshold, supra note 1, at 466.
94. Browder, supra note 19, at 136.
95. E.g., Mansur v. Eubanks, 401 So. 2d 1328, 1330 (Fla. 1981); Mahlman v. Yelverton,
109 Misc. 2d 127, 439 N.Y.S.2d 568, 571 (Civ. Ct. 1980); Shroades v. Rental Homes, Inc., 68
Ohio St.2d 20, 427 N.E.2d 774, 778 (1981). See also Browder, supra note 19, at 135-36; Love,
supra note 20, at 74-75.
96. Browder, supra note 19, at 129-32; Products Liability at the Threshold, supra
note 1, at 478.
97. THE RESTATEMENT (SEcoN) OF PROPERTY § 17.6 (1977) provides as follows:
A landlord is subject to liability for physical harm caused to the tenant and others
upon the leased property with the consent of the tenant or his subtenant by a dangerous condition existing before or arising after the tenant has taken possession, if he
has failed to exercise reasonable care to repair the condition and the existence of the
condition is in violation of:
(1) an implied warranty of habitability; or
(2) a duty created by statute or administrative regulation.
Id.
98. THE RESTATEMENT (SECOND) OF TORTS provides that a court may adopt a statute
or regulation as the standard of conduct of a reasonable man when the statute is designed to
protect a class or interest against the type of harm which has occurred. RESTATEMENT (SEcOaN) OF TORTS § 286 (1965). Section 288A provides a list of excuses that would preclude
liability for violation of a statute. Among other circumstances, a defendant would be excused if he neither knows nor should know of the occasion for compliance or if he is unable
after reasonable diligence to comply. RESTATEMENT (SECOND) OF TORTS §§ 288A(2)(b), (c)
(1965). Thus, under the Restatement formulation of negligence per se, a landlord who had
no reason to know of a defect or had not had adequate time to make repairs would not be
liable for injuries caused by the defect.
99. Browder, supra note 19, at 123.
100. See, e.g., Old Town Development Co. v. Langford, 349 N.E. 2d 744 (Ind. App.
1976), writ granted and appeal dismissed, 267 Ind. 176, 369 N.E.2d 404 (1977) (per curiam).
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ranty of habitability has not been, and should not be, a source of
absolute liability for personal injuries.
It is undeniable that the implied warranty of habitability imposes an increased level of responsibility on landlords. These responsibilities do not seem unduly onerous, however, because landlords are not charged with superhuman knowledge and speed. The
question remains whether public policy favors imposing these responsibilities on landlords who are not in the business of leasing
real estate.
II.

APPLICATION OF THE IMPLIED WARRANTY OF HABITABILITY TO
NON-MERCHANT LANDLORDS

A. Who is a Non-Merchant Landlord?
A difficult task arises at the outset of this inquiry in determining
the landlords to be included within the classification of nonmerchant. The relevant case law provides no satisfactory standard
because courts have tended to be conclusory on this point. In one
case, a court characterized a corporation's lease of a two-family
house as "an isolated sale,"' 101 while another court stated without
explanation that a landlord who had leased a home that he himself
had owned and occupied for eight years prior to the lease was "engaged in the business of real estate development and ownership.''0 In yet another decision, it was determined that a lessor

was not in the business of property rental because his primary occupation was selling insurance. 103
The Uniform Commercial Code may suggest a standard, although several writers have criticized the varying definitions of the
term "merchant" in Article 2.104 Under the Code, a merchant is
See Browder, supra note 19 at 137-38.
101. Conroy v. 10 Brewster Ave. Corp., 97 N.J. Super. 75, 82, 234 A.2d 415, 418 (1967).
102. Pines v. Perssion, 14 Wis. 2d 590, 591, 111 N.W.2d 409, 410 (1961).
103. Asper v. Haffley, Pa. Super. , 458 A.2d 1364 (1983).
104. See e.g., Dolan, The Merchant Class of Article 2: Farmers,Doctors, and Others,
1977 WASH. U.L.Q. 1; Kripke, The Principles Underlying the Drafting of the Uniform
Commercial Code, 1962 U. ILL. L.F. 321, 325-26; Melinkoff, The Language of the Uniform
Commercial Code, 77 YALz L.J. 185 (1967); Newell, The Merchant of Article 2, 7 VAL. U.L.
Rzv. 307 (1973); Williston, The Law of Sales in the Proposed Uniform Commercial Code,
63 HARv. L. Rzv. 561, 572-73 (1950); Comment, The U.C.C. Merchant Sections: Reasonable
Commercial Standards of FairDealing in the Trades, 14 TULSA L.J. 190 (1978) [hereinafter
cited as U.C.C. Merchant Sections].
This interpretation problem with the term "merchant" is not new or unique to the U.C.C.
One early dispute over interpretation of the term in the merchantability section of the Uniform Sales Act was whether non-manufacturing dealers (retailers) were included in the
merchant category. Compare Brown, The Liability of Retail Dealers for Defective Food

1984

Implied Warranty of Habitability

anyone who meets any one of three criteria: (1) dealing in goods of
the kind, or (2) by his occupation, holding himself out as having
knowledge or skill peculiar to the practices or goods involved in the
transaction, or (3) employing an agent, broker or other intermediary who, by his occupation, holds himself out as having such
knowledge or skill. 10 5 The implied warranty of merchantability is
restricted to sellers who are professionals as to a particular type of
goods' 01 and applies only to merchants with respect to goods of
07
that kind.1
Merchant status is not achieved by virtue of the mere
fact that a seller has sold goods. Isolated sales do not create
merchant status for warranty purposes under the Code.108 because
the seller does not hold himself out as having knowledge of the
goods.109
The terms used to describe the hallmarks of sales by nonmerchants, such as "irregular," "intermittent," and "occasional"' 10
are inappropriate to describe the continuous nature of any lease.
Other criteria used to describe merchant status in Code cases,
"professionalism," "special knowledge," "commercial experience,"' ' and "for whom buying and selling is 'his occupation or is
a substantial part of his occupation' """ may be applicable as well
to the person who leases one dwelling as it is to the person who
leases one hundred.
Likewise, focusing on the regular occupation of the lessor can be
Products, 23 MINN. L. REv. 585 (1939) with Waite, Retail Responsibility and Judicial Lawmaking, 34 MICH. L. Rav. 494 (1936). See also Prosser, supra note 46, at 146-50.
A modern problem that has generated a substantial amount of case law and commentary
is whether farmers are to be considered merchants. See, e.g., Fear Ranches, Inc. v. Berry,
470 F.2d 905 (10th Cir. 1972); Lish v. Compton, 547 P.2d 223 (Utah 1976). See generally
Note, The Farmer as Merchant Under the U.C.C., 53 N.D.L. REv. 587 (1977).
For other examples of courts' confusion over applying merchant status to non-traditional
sellers, compare Moody v. City of Galveston, 524 S.W.2d 583 (Tex. 1975) (city selling water
to the public was merchant) with Coast Laundry, Inc. v. Lincoln City, 9 Or. App. 521, 497
P.2d 1224 (1972) (city selling water to public not merchant).
105. U.C.C. § 2-104(1) (1972).
106. U.C.C. § 2-104 comment 2 (1972).
107. U.C.C. § 2-314 (1972).
108. U.C.C. § 2-314 comment 3 (1972). See, e.g., Samson v. Riesing, 62 Wis. 2d 698,
215 N.W.2d 662 (1974) (organization of mothers of children in band who sold food as fundraising event not merchants within meaning of § 2-314). See U.C.C. Merchant Sections,
supra note 104, at 198 n.40.
109. U.C.C. Merchant Sections, supra note 104, at 196.

110. See, e.g., discussion in 1 R.

ANDERSON, UNIFORM COMMERCIAL CODE

§ 2-104:6 at

221 (2d ed. 1970).
111. E.g., Decatur Cooperative Asa'n. v. Urban, 219 Kan. 171, 176-77, 547 P.2d 323,
328 (1976).
112. Lish v. Compton, 547 P.2d 223, 226 (Utah 1976).
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misleading. A great many people lease real estate "on the side." In
one case, a judge noted that he owned two residential developments. 118 Would he be a non-merchant landlord by virtue of his
regular occupation as an appellate court judge? It would seem that
if a distinction is to be made between merchant and non-merchant
landlords, courts must be sensitive to the magnitude of the landlord's involvement in the real estate business, not to the landlord's
114
full-time occupation.
Part of the problem in adapting the label "merchant" to landlords is that the merchant requirement under the Code reflects the
underlying concern that a seller on whom great responsibility is
placed be capable of bearing that burden." 5 The legal responsibility placed on a landlord under the implied warranty of habitability
is not as onerous as that placed on a merchant of goods, however.
Although the warranty constitutes a continuing duty, breach of the
warranty will result in the imposition of contract remedies likely to
be more limited in amount that what might be imposed on a seller
of goods. In addition, unlike the seller of goods, the landlord is
generally assured by the notice requirement or by an express negligence standard that he will not be liable for personal injuries in
the absence of negligence. Because the implied warranty of habitability involves a less onerous burden, those concerns may not apply
to landlords. In other words, it may be unnecessary to classify
landlords as merchants or non-merchants. For purposes of selecting relevant cases for discussion, however, landlords who have a
limited involvement in the rental business-typified by persons
who lease all or part of a single property-will be deemed to be
"non-merchants."

113.

Teller v. McCoy, 253 S.E.2d 114, 131 n.1 (W. Va. 1978) (Neely, J., dissenting).
114. Under the Fair Housing Act, for example, a person is deemed to be in the business of selling or renting dwellings if:
(1) he has, within the preceding twelve months, participated as principal in three or
more transactions involving the sale or rental of any dwelling or any interest therein,
or
(2) he has, within the preceding twelve months, participated as agent, other than in
the sale of his own personal residence in providing sales or rental facilities or sales or
rental services in two or more transactions involving the sale or rental of any dwelling
or any interest therein, or
(3) he is the owner of any dwelling designed or intended for occupancy by, or occupied by, five or more families.
42 U.S.C. § 3603(c) (1976).

115. See infra notes 158-60 and accompanying text.
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The Non-Merchant Cases

Several implied warranty of habitability cases have involved the
lease of single family houses by landlords with no corporate or assumed name designation, suggesting the possibility that the landlord may have been a non-merchant, although insufficient facts
were stated to support such a conclusion." 6 The courts apparently
deemed it irrelevant." 7 For example, in Crowell v. McCaffrey," s a
tenant in a three-family house brought suit for injuries suffered
when he fell through a rotten porch railing. The Supreme Judicial
Court of Massachussetts did not state whether the landlord also
resided in part of the house. However, language in the opinion suggests that the court imposed liability under a judicially created implied warranty of habitability rather than the Massachussetts duty
to repair statute '9 in order to circumvent the statutory exemption
of owner-occupied two and three-family dwellings. 2 0
Merchant status of the landlord was not treated as relevant in
one important implied warranty of habitability case, Lemle v.
Breeden,12 ' although one could conclude from the recital of facts
116. E.g., Steele v. Latimer, 214 Kan. 329, 521 P.2d 304 (1974); Marini v. Ireland, 56
N.J. 130, 265 A.2d 526 (1970); Foisy v. Wyman, 83 Wash. 2d 22, 515 P.2d 160 (1973).
117. See supra note 116. Cf. Welborn v. Society for the Propagation of the Faith, 411
N.E.2d 1267 (Ind. App. 1980) (religious society rented a dwelling to tenants for $55 per
month; assuming an implied warranty was made tenants' claim failed because no evidence
of fair rental value).
118. 377 Mass. 443, 386 N.E.2d 1256 (1979).
119. MASS. ANN. LAWS ch. 186 § 19 (Michie/Law. Coop. 1981) provides in part, "A
landlord or lessor of any real estate except an owner-occupied two- or three-family dwelling
shall... exercise reasonable care to correct the unsafe condition described in said notice.
• . .'Id.
120. The court stated that the shift in policy announced in Boston Housing Authority
v. Hemingway, 363 Mass. 184, 293 N.E.2d 831 (1973), militated for an implied agreement in
the rental of every dwelling unit that the rented unit complies with the minimum standard
prescribed by building and sanitary codes and for the recovery of damages for personal
injuries. Crowell v. McCaffrey, 377 Mass. 443, 451, 386 N.E.2d 1256, 1261. At the end of the
opinion, the court remarked that one feature distinguished the doctrine it was announcing
from the personal property analogy- in sales of personal property, implied warranties of
fitness have only limited application to non-merchants. Id. at 452-53, 386 N.E.2d at 1261.
It cited instances in which consumer protection laws and rent control laws were inapplicable to individual homeowners and suggested that the exemption of non-merchants from the
statutory duty to repair might reflect the same policy. Id. However, it stated, no similar
policy of exempting non-merchants is found in the building and sanitary codes. Id.
If Crowell can be construed as a non-merchant case, it strongly supports the notion that
the implied warranty of habitability is applicable to merchants and non-merchants alike. At
the very least, Crowell stands for the proposition that the existence of a duty to repair
statute does not pre-empt further judicial development of the implied warranty of
habitability.
121. 51 Hawaii 426, 462 P.2d 470 (1969).
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that the landlord was a non-merchant.1 22 In Lemle, the defendant
leased the house she owned and had occupied to the plaintiffs. The
tenants moved out and sought the return of their $1190 security
deposit when infestation by rats became apparent on their first
night in the house. They filed suit on theories of constructive eviction and breach of implied warranty of habitability.
In its opinion, the Supreme Court of Hawaii focused on the policy considerations compelling the creation of implied warranty of
habitability. " The court apparently did not find the fact that the
landlord had rented her personal residence to be a hindrance, and
applied the implied warranty of habitability in a judgment for the
tenants.
Lemle was used as authority for the application of the implied
warranty of habitability to "occasional lessors" in a subsequent
Hawaii case arising in a tort context. In Boudreau v. General Electric Co., 2 4 plaintiffs rented a single family residence equipped with

an electric washer/dryer unit manufactured by one of the defendants, General Electric. The landlord, also a defendant, had originally built the house and installed the washer/dryer for his personal use. The washer/dryer exploded due to a defect, injuring the
plaintiff. The tenants brought suit against the manufacturer and
retailer of the washer/dryer on grounds of negligence and strict liability, and against the landlord for breach of the implied warranty
of habitability and strict liability. The jury rendered a verdict in
favor of both defendants, after having been instructed that liability
on the part of the landlord for either strict liability or breach of
implied warranty of habitability required a finding that the landlord had leased the washer/dryer or his residence as a part of his
business and as a commercial transaction and further, that the
lease of the property was not an occasional sale transaction or a
25
personal residential lease.1

On appeal, the instruction was found erroneous, even as to the
122. The landlord might, however, be considered a merchant under the U.C.C. definition, because she rented the property through a real estate broker. There is authority to the
effect that a principal who hires a merchant is himself regarded as a merchant for purposes
of § 2-314. Bradford v. Northwest Alabama Livestock Ass'n, 379 So. 2d 609 (Ala. App.
1980). Brokers have been held to be merchants, at least with regard to business practices.
Neumiller Farms, Inc. v. Cornett, 368 So. 2d 272 (Ala. 1979) (broker of farm products a
merchant).
123. Lemle v. Breeden, 51 Hawaii 426, 429-34, 462 P.2d 470, 473-74. See supra notes
29-59 and accompanying text.
124. 625 P.2d 384 (Hawaii Ct. App. 1982).
125. Id. at 389-90.
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strict liability count, because the plaintiffs would have had to
prove that leasing the residence was part of the landlord's business
and that it was not a lease of the landlord's personal residence,
whereas the law of strict liability only requires the former. 126
Pointing to the imposition of liability on an occasional lessor in
Lemle, the court refused to create an exception to the implied warranty of habitability for the "occasional lease.

' 127

Additionally, it

stated that any instruction on the non-business or occasional lease
doctrine should have been expressly limited to strict liability. 128
The court termed "logically meritless" the landlord's argument
that the implied warranty of habitability does not extend to per29

sonal injuries.1

Although Lemle provided authority for the position that the implied warranty of habitability is applicable to occasional leases in a
contract context, Boudreau took a giant step beyond that proposition. The Boudreau court did not elaborate on the standard of liability to be imposed, but in view of the fact that it permitted the
case to be submitted to the jury without proof that the landlord
had actual or constructive notice of the defect, it appears to permit
strict liability.130
In stark contrast to Boudreau stands a recent Indiana decision,
Zimmerman v. Moore.'3 ' In Zimmerman, the plaintiff suffered injury from a fall down the back stairs of a three-room single family
house, owned and leased by the defendant, who had lived in the
house herself prior to leasing it. The stairs had a railing on one
side only, ascended directly to the back door of the house without
a landing, and violated various regulatory provisions of the One
and Two Family Dwelling Code. The tenants had earlier complained about the steps to the landlord, who agreed to have them
repaired. However, the steps were neither repaired nor brought
32
into compliance with the Code.1

Plaintiff alleged negligence, breach of covenant to repair, and
breach of implied warranty of habitability, and was awarded a jury
verdict against the defendant. The landlord appealed on grounds
126.
127.
128.
129.
130.
warranty
131.
132.

Id.
Id. at 390.
Id.
Id.
For discussion of recovery for personal injuries flowing from breach of ,implied
of habitability, see supra notes 86-100 and accompanying text.
441 N.E.2d 690 (Ind. App. 1982).
Id. at 692.

660

Duquesne Law Review

Vol. 22:637

that the implied warranty of habitability was inapplicable and that
the jury had been erroneously instructed that it could find negligence per se from violation of the One and Two Family Dwelling
Code without any additional proof of negligence. s The Indiana
Court of Appeals agreed after a review of relevant state decisions
that one who lacks possession and control of the premises is not
liable for injuries suffered on these premises and that the implied
warranty of habitability in sales of real property is not applicable
13 4
to ordinary sellers of used homes who are not builder-vendors.
The court also pointed out that in sales of personalty, warranty
and strict liability are not applicable to occasional sales by nonmerchants or non-manufacturers.1 3 5 The leading implied warranty
of habitability cases in other jurisdictions, exemplified by Javins v.
3 envisioned leases in large
First National Realty Corporation,"
complexes operated and owned by professional
city apartment
13 7
landlords.
The court also found the rationales underlying the imposition of
strict liability to be absent in this case. The principal philosophical
justifications advanced in other cases and law reviews to support
implied warranty and strict tort, were found absent in the instant
case. The seller's superior expertise and knowledge and the seller's
superior ability to absorb the loss and spread it throughout the
industry were lacking in this "case of a non-merchant lessor who
casually rents a single-family dwelling in Greencastle, Indiana."1 3 8
After the most thorough discussion of the application of the implied warranty of habitability to non-merchant landlords in any
case to date, the court concluded, confusingly, that it refused to
extend the implied warranty of habitability to the rental of single
family used homes. " 9 The precedential impact of Zimmerman is
thus unclear. It may stand for the proposition that the implied
warranty of habitability is inapplicable to rentals of all single fam133. Id. at 696.
134. Id. at 694. The court cited Great Atlantic & Pacific Tea Company, Inc. v. Wilson,
408 N.E.2d 144 (Ind. App. 1980) (lessee whose lease had terminated not liable under implied warranty of habitability theory for injury to person viewing the property), and Vetor v.
Shockey, 414 N.E.2d 575 (Ind. App. 1980) (doctrine of implied warranty of habitability does
not apply to sale of a used home by a non-builder vendor).
135. 441 N.E.2d at 695.
136. 428 F.2d 1071 (D.C. Cir.), cert. denied, 400 U.S. 925 (1970).
137. 441 N.E.2d at 695.
138. Id. at 696.
139. Id. The court also held the negligence per se instruction to be erroneous because
the violation of an administrative regulation is only evidence of negligence.
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ily used dwellings, or to rentals of single family homes by nonmerchants.
Two other decisions, Conroy v. 10 Brewster Avenue Corporation,1 40 and Asper v. Hartley,' 4 have summarily rejected claims
against landlords based on a theory of strict liability in tort, be42
cause the landlord was not in the business of renting property.1
If a generalization may be drawn from this small and contradictory body of cases, it is that the most sensitive aspect of applying
the implied warranty to non-merchants is whether they should be
liable for personal injuries, and if so, by what standard of liability.
Both Zimmerman and Boudreau appear to assume that the implied warranty of habitability translates to strict liability in tort.
This assumption clouds the issue whether it would be desirable to
impose the warranty in other contexts. It would seem preferable to
determine whether the rationales supporting the implied warranty
of habitability apply with respect to non-merchants, and if so,
whether the warranty should be modified for non-merchant
landlords.
III.
A.

THE CASE FOR APPLYING THE IMPLIED WARRANTY OF
HABITABILITY TO NON-MERCHANT LANDLORDS

Applying Implied Warranty of HabitabilityRationales to
Non-Merchants

A primary rationale for the creation of the implied warranty of
habitability was that the factual assumptions of caveat lessee were
no longer valid. 4s This is equally true where the landlord involved
is a non-merchant. The tenant of a non-merchant bargains primarily for the use of the structures on the land for dwelling purposes,
not for the use of the land itself. Like any other modern tenant,
the tenant of a non-merchant is a specialized creature of an industrial society rather than a self-sufficient tenant farmer. Few would
be capable of inspecting and effectuating repairs. Most modern
housing consists of complicated systems, some of which are hidden
from the naked eye. This would be true even of a single family
dwelling leased by a non-merchant. Thus, the factual assumptions
140. 97 N.J. Super. 75, 234 A.2d 415 (1967) (implied warranty does not apply in cases
involving isolated sales or leases).
141. Pa. Super. -, 458 A.2d 1364 (1983) (strict products liability could not be
imposed against landlord not engaged in the business of property rental).
142. Conroy v. 10 Brewster Ave. Corp., 97 N.J. Super. 75, 234 A.2d 415, 418 (1967);
Asper v. Hafliey, Pa. Super. -, 458 A. 2d 1364, 1368-69 (1983).
143. See supra notes 29-70 and accompanying text.
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of caveat lessee are also invalid when applied to the relationship
between tenant and non-merchant landlord.
The second rationale for the creation of the implied warranty of
habitability, that the tenant needs the law's protection, also obtains with respect to tenants of non-merchants. The tenant is in a
position inherently inferior to the landlord because he bargains for
a necessary item, yet is generally incapable of guarding against and
curing defects. Like any other tenant, he reasonably expects a safe
and habitable dwelling, which he must rely on the landlord to provide. Although tenants of non-merchants may not be as likely to
sign standardized leases, their ability to bargain for favorable
terms will also be adversely affected by housing shortages.
The rationale that it is fair to place the burden of repairs on the
landlord also applies to non-merchants. A non-merchant landlord
is equally likely to have knowledge superior to that of the tenant
simply by virtue of his greater experience in real property ownership. Violations of any applicable housing codes will be made
known to him rather than to the tenant. As a property owner, he
will have had more experience in inspecting for hidden defects
than will a tenant. A person contemplating the purchase of property will probably arrange for an inspection by experts before
purchasing it, whereas it may be more difficult for a tenant to gain
necessary access or to undertake the expense of inspection by experts. In addition, since a non-merchant landlord may reside or
have resided in the leased dwelling, he will have had the opportunity to learn of defects through personal experience. As is the case
with a merchant landlord, the costs incurred in making repairs will
contribute to the value of the non-merchant landlord's asset. Allocating the costs of repairs to the tenant would be more burdensome, particularly in view of the mobility of tenants.
It seems inevitable that the costs of repairs and increased insurance premiums will be reflected in higher rents.1" ' It is probably
impossible to calculate the amount of increased costs with any certainty. 14 5 However, the increased costs to be born by tenants must
144. See Hirsch, Hirsch, & Margolis, Regression Analysis of the Effects of Habitability Laws Upon Rent: An Empirical Observation on the Ackerman-Komesar Debate,64 CALIF. L. REv. 1098, 1139-40 (1975), concluding that the increased costs of habitability laws
must be passed on to tenants, but noting the difficulty of evaluating whether rent increases
associated with these laws are offset by commensurate benefits accruing to tenants. See also
Teller v. McCoy, 253 S.E.2d 114, 132-34 (W. Va. 1978) (Neely, J., dissenting).
145. Compare discussion in Browder, supra note 19, at 138-39 with Love, supra note
20, at 116.
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be balanced against the benefits of receiving a higher standard of
housing and the intangible and unknowable benefits gained by
avoidance of personal injury.
Finally, it seems clear that the public interest in maintaining a
standard of reasonably safe and habitable housing is the same with
respect to all housing, not just to that owned by professionals in
the rental business. Imposing the implied warranty of habitability
on all landlords would provide non-merchant landlord with an incentive to repair and would help enforce housing codes,14 6 which
are direct expressions of the public policy favoring safe and habitable housing.
Thus, the rationales which have supported the creation of the
implied warranty of habitability support the application of the
warranty to all landlords, not just those in the business of renting
property. It is fruitful, however, to examine the reasons for the
merchant requirement in the sale of chattels to determine whether
they militate for modifying the warranty for non-merchants.
B. Comparing Reasons for the Merchant Requirement in Sales
of Chattels to Non-Merchant Landlords
The requirement of merchant status as a prerequisite to the imposition of increased seller responsibility is well-entrenched in the
law of chattels. In English law, the warranty of merchantable quality has always required that the seller be a dealer. 4 7 The requirement was included in the merchantability section of the Uniform
Sales Act, 4 8 and has been carried forward as a prerequisite to liability under the Uniform Commercial Code warranty of
merchantability 9 and the Restatement (Second) of Torts formulation of strict liability in tort. 5 '
Several reasons have been advanced for limiting product liability
to professional dealers. One of the most frequently articulated ra146. Housing codes are generally not well enforced. See Browder, supra note 19, at
108-09; Love, supra note 20, at 41-42.
147. Prosser, supra note 46, at 146.
148. The Uniform Sales Act provided for a warranty of merchantable quality in sales
made by a seller "who deals in goods of that description." UNIFORM SALEs ACT § 15(2), 1
U.L.A. 213 (1950).
149. U.C.C. § 2-314 (1978).
150. RESTATEMENT (SECOND) OF ToRTs § 402A (1965). See also PRossszR, supra note
46, § 101, at 664, noting that the author found no cases in which strict liability had been
imposed on anyone not engaged in the business of selling goods of that kind. See also supra
notes 140-41 and cases cited therein, declining to extend strict liability to a landlord not in
the business of leasing apartments.
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tionales centers around justifiable reliance. A dealer in goods asserts, whether by words or conduct, that the goods offered for sale
are of a certain nature or quality; the buyer purchases in reliance
on this assertion.151 When a buyer purchases goods from someone
who is not a professional dealer, he is likely to be buying either
homemade or used goods. When he buys from a non-dealer, then,
the buyer has no reason to expect, from the mere fact of the sale,
that he will receive the kind of goods customarily sold in the
52
1

market.

This argument is not compelling with respect to landlords who
are not in the business of leasing real estate. The expectations of a
tenant who leases from a non-merchant landlord are very different
from those of a buyer who buys from a non-merchant seller. In the
latter case, the buyer may not expect to get the same goods available in the marketplace. By contrast, most structures on real property are used structures, often constructed by persons other than
the landlord. Thus, the non-merchant landlord is offering essentially the same "product" to the public as the merchant landlord.
Why should we suppose that a tenant expects any less from a
dwelling leased from a non-merchant? Like any other tenant, he
expects the property to be suitable for dwelling.
One difference with respect to reliance does exist between some
merchant landlords and most non-merchant landlords. Many owners of large apartment complexes engage in a substantial amount
of promotional advertising, which would tend to enhance tenants'
expectations and promote even greater reliance. However, this factor alone does not support excluding non-merchants from the
reach of the implied warranty of habitability, because many owners and lessors of multi-unit apartment complexes or numerous
single family houses do not advertise beyond signs and newspaper
notices of vacancies. Even non-merchant landlords participate in
this basic type of advertising. It is arguable that even this limited
advertising induces reliance.15 8
Tenants of non-merchant landlords will rely on their landlords,
because even non-merchant landlords have superior actual and apparent knowledge of their property. Any landlord, merchant or
non-merchant, will be imbued with apparent knowledge in the
151. Prosser, supra note 46, at 122-25.
152. Id. at 146. See also W. HAWKLAND, A TRANSACTIONAL GUIDE TO THE UNIFORM
COMMERCIAL CODE at 70 (1964); Dolan, supra note 104, at 25.
153. See supra note 51, and the authorities cited therein, suggesting that this limited
type of advertisement might create a warranty that the property was fit for habitation.
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tenant's eyes simply by virtue of the landlord's ownership of the
property. Moreover, a person with experience in owning real estate
is likely to have a greater knowledge of housing systems in general,
and his or her own property in particular, than has a person who
does not own property. The expectations and reliance of a tenant
would not, then be reduced in the case of a non-merchant landlord.
Other rationales are based on a judgment that only a professional seller is in a position to carry out the responsibility imposed
by law. Modern product liability doctrines place significant burdens on sellers. On pain of liability, they are required to sell only
merchandise which is not defective and which is generally acceptable in the trade.'" Courts and legislatures want to assure that this
burden is placed only on those who are capable of bearing it. One
writer argues that non-merchants are incapable of selling only
goods that conform to the standard set by product liability law because non-merchants do not have the experience to know what
passes in the trade without objection.1 5 If the merchandise offered
is below this standard, a merchant might have the sophistication to
protect himself from warranty liability by specifying a lower-quality product or including a disclaimer or limitation of remedies in
the contract of sale. 1 6" A non-merchant, on the other hand, may
not have the business experience to be aware of that option.
This reasoning is unpersuasive as applied to non-merchant landlords. Any landlord will have significant personal experience in
judging what constitutes a minimum level of safety and decency in
housing. The implied warranty is only breached if there is a substantial defect which renders the property unsafe or unsanitary.
Such a standard embodies a generalizable requirement. It does not
require the non-merchant landlord to judge technical aspects of a
product or to meet esoteric demands of a customer. One need not
be a professional in the rental business to compare the dwelling he
is offering to that which is fit for human habitation.
The possibility that non-merchant landlords might not have the
business acumen to include disclaimers of the warranty in leases of
substandard property is not a sufficient reason for exempting them
from the application of the implied warranty of habitability. Disclaimers of the implied warranty of habitability are of dubious validity in any case.1 57 The prevalence of housing codes indicates that
154.
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sound public policy would not foster the maintenance of substandard housing through the use of disclaimers.
A related justification for requiring a sale by a merchant in product liability law is that liability without fault should be imposed
only upon those who are best able to bear and redistribute the
costs of injuries.
Non-merchant landlords would bear the cost of
injury in the same way that merchant landlords would: by insuring
against the loss. However, merchant landlords could redistribute
the increased cost of insurance premiums or excess liability by
raising rents across a broader base of tenants. As a practical matter, non-merchant landlords could not do this. The non-merchant
landlord could be easily crushed by a huge damage verdict. Judgments adverse to the landlord would be more common under a
strict liability scheme, since a plaintiff would not have to prove
negligence.
It has been argued that the risk distribution rationale is makeweight because strict liability has sometimes been extended to new
59
defendants without reference to their size or economic status.
However, if there were a high risk of ruinous judgments against
non-merchant landlords for injuries which the landlord could not
have avoided through the exercise of reasonable care (as in strict
liability), there would be no compelling reason to shift the cost of
injuries from the tenant to the landlord. Such a shifting of misfortunes would not be based on deterrence or superior ability to bear
risks. It might not even be supported by the compensation rationale, if a landlord had no means by which to pay. The risk distribution capacity of a non-merchant landlord is only slightly better
than that of the tenant. For this reason, it would not be desirable
to impose strict liability for personal injuries against the nonmerchant landlord.
C. Content of the Implied Warranty of Habitability as Applied
to Non-Merchant Landlords
Although a strict liability standard for personal injuries is inappropriate for non-merchant landlords, it does not follow that
courts should retain caveat lessee for non-merchants. As discussed
above, courts generally have not applied a strict liability standard
for breach of the implied warranty of habitability in a tort context
158. RESTATEMENT (SECOND) OF TORTS § 402A comment f (1965); Prosser, supra note
46, at 124-25.
159. Product Liability at the Threshold, supra note 1, at 467.
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to professional landlords. 60 Subjecting a non-merchant landlord to
contract remedies would not impose the same sort of financial burden as would subjecting him to strict liability for personal injuries.
Plainly a middle ground exists between immunity from liability
and strict liability for all injuries. That modified standard should
be applied to non-merchant landlords.
The public policy favoring the creation of the implied warranty
of habitability applies to non-merchant landlords as well as to
merchants. There is no mandate from courts or legislatures to exempt non-merchant landlords from liability in a contractual context. Of the many states that have enacted implied warranty of
habitability legislation,'
only one-Massachussetts-has exempted non-merchant landlords from statutory coverage. 1 Several of the cases establishing the warranty characterized the landlord as being in the business of leasing,"or compared the landlord
to a manufacturer who offered a mass-produced, fungible product
to the public."' Most, however, made no mention of whether the
landlord was in the business of leasing. 66 The non-merchant landlord should therefore be subject to the full range of tenants' contract remedies, including rent-related remedies, for breach of the
implied warranty of habitability.
Similarly, the fact that strict liability is undesirable for nonmerchants does not mean that they should be exempt from liability for their negligence. The implied warranty of habitability
should be recognized as creating a duty to use reasonable care to
deliver and maintain property in a habitable condition. A landlord
who unreasonably disregards or delays in responding to a request
for repairs should be liable for the consequence he could have
avoided. The non-merchant landlord, like the merchant landlord,
is not held to a standard of superhuman knowledge. Notice or
prior knowledge and reasonable opportunity to repair should be
prerequisites for tort liability as they are for merchant landlords.
Tort liability predicated on a negligence standard is not unduly
burdensome on non-merchant landlords. Several of the leading
160. See supra notes 86-99 and accompanying text.
161. See supra note 3 and statutes cited therein.
162. MAsS. ANN. LAWS ch. 186 § 19 (Michie/Law. Coop. 1981).
163. Pines v. Perssion, 14 Wis. 2d 590, 111 N.W.2d 409 (1961).
164. Javins v. First Nat'l Realty Corp., 428 F.2d 1071, 1079 (D.C. Cir.), cert. denied,
400 U.S. 925 (1970); Lemle v. Breeden, 51 Hawaii 426, 432, 462 P.2d 470, 475 (1969). The
discussion in Lemle was clearly dicta, as the landlord involved in that case was a nonmerchant who leased out her own home.
165. See remainder of cases cited at supra note 3.
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cases abrogating tort immunities of landlords have involved nonmerchant landlords. 66 Negligence liability for all landlords is in
keeping with the trend toward holding landowners and occupiers
to a standard of reasonable care. 167 It would not matter whether
this liability were phrased in terms of ordinary negligence, negligence per se under the Restatement (Second) of Property or the
Restatement (Second) of Torts,168 or breach of the implied warranty of habitability, so long as the notice and reasonable opportunity to repair requirements were retained.
IV.

CONCLUSION

The 1960's and 1970's will be remembered in real property law
as the era of the death of caveat lessee and the birth of its successor, the implied warranty of habitability. The challenge to courts
in the 1980's is to delimit the scope of the warranty in a manner
that will give effect to the policies which led to its creation.
Determining the extent to which the warranty should be applied
to the non-merchant landlord is one of these challenges. The
courts that have thus far considered the question have reached
conflicting decisions. At the core of the problem is a tension between the policies favoring a minimum standard of decent and safe
housing and the idea that enhanced liability should be assigned
only to persons who are superior risk spreaders. However, the outmoded doctrine of caveat lessee should not be retained merely because courts fear the imposition of strict liability on non-merchant.
To facilitate both policies, courts must seek a middle ground between strict liability for all injuries and immunity from all liability.
The application of the implied warranty of habitability to nonmerchants in a contract context as it is applied to other landlords,
and in a tort context predicated upon a negligence standard, constitutes an approach that furthers the policies of the implied warranty of habitability without imposing undue hardship on nonmerchant landlords.

166. E.g., Sargent v. Ross, 113 N.H. 388, 308 A.2d 528 (1973); Pagelsdorf v. Safeco Ins.
Co. of Am., 91 Wis. 2d 734, 284 N.W.2d 55 (1979); Asper v. Haffley, Pa. Super. -, 458
A.2d 1364 (1983).
167. E.g., Poulin v. Colby College, 402 A.2d 846 (Me. 1979); Antoniewicz v. Reszcynski,
70 Wis. 2d 836, 236 N.W.2d 1 (1975). See generally Hawkins, Premises Liability After Repudiation of the Status Categories: Allocation of Judge and Jury Functions, 1981 UTAH L.
Rav. 15. But see, e.g., Pashinian v. Haritonoff, 81 Ill. 2d 377, 410 N.E.2d 21 (1980).
168. See supra notes 97-99 and accompanying text.

